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DEATH PENALTYlLlFE WITHOUT PAROLE CASE~--

IN THE
STATE OF GEORGIA
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)
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)
)

STATE OF GEORGIA,

Indictment No. 16471 Clerk

FI LED
Clerk Superior Ct" Gordon County

MAY 1 9 2005

Bnan Brannon
Clerk

v.

JERRY WILLIAM JONES,

MonON TO DISMISS THE INDICTMENT DUE TO THE DISCRIMINATORY
SELECnON OF THE GRAND JURY FOREPERSON

THIS MonON IS FaED FOR NonCE PURPOSES AT THIS TIME AND WU,L BE AMENDED BY
DEFENSE COUNSEL WHEN ADDmONAL FACTUAL INVESnGAnON OF THE COMPOSmON OF THE
GRAND JURY AND THE GRAND JURY FOREPERSON SELECllON PROCESS HAS BEEN COMPLETED.

JERRY WILLIAM JONES, through undersigned counsel, respectfully moves this Court,

pursuant to the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States

Constitution; Article I, § I, 'if'if I, II, IV, V, VII, IX, X, XI, XII, XIII, XIV, XVI, XVII, XVIII,

XXIV and XXVIII of the Constitution of the State of Georgia, international law, as well as

statutory and jurisprudential authorities cited below, and all other applicable constitutional,

international law, evolving international standards, andstatutory, treaty, customary

jurisprudential authority, to dismiss the indictment in this case because of the systematic

underrepresentation of distinct and cognizable groups in the selection of the grand jury

foreperson in Gordon county.

In support of this motion, counsel states:



1 Jerry Jones was indicted by. the grand jury on September 16, 2004,

2. Jerry Jones is on trial for his life. The State, through the District Attorney, has

announced its intention to kill Jerry Jones, a human being, by lethal injection.

3 The United States Supreme Court has repeatedly emphasized that because of the

exceptional and irrevocable nature of the death penalty, "extraordinary measures" are required by

the Eighth and Fourteenth Amendments to ensure the reliability of decisions regarding both guilt

and punishment in a capital trial. Eddings v. Ok1ahom~ 455 U.S. 104, 118 (1982) (O'Connor, J.,

concurring). See also Beck v. Alabama. 447 U.S. 625,637-38 (1980); Lockett v. Ohio. 438 U.S.

586, 604 (1978); Gardner v. Florida. 430 U.S. 349, 357-58 (1977); and Woodson v. North

Carolina. 428 U.S. 280,305 (1976).

Upon information and belief, certain distinct and cognizable groups excluded are

4.

systematically and discriminatorily excluded from serving as a grand jury foreperson in Gordon

county. This practice forms a pattern and is part of a history in this county of the systematic

from the position of a grand juryexclusion of members of distinct, cognizable groups

This practice existed at the tiine the grand jury that indicted Jerry Jones wasforeperson.

selected.

The Sixth Amendment of the United States Constitution and Article I, Section I,5.

Paragraph XI of the Georgia Constitution guarantee every criminal defendant the right to a fair

trial by an impartial grand and petit jury. To protect this guarantee and to ensure the legitimacy

of jury decisions it is essential1:hat 1:he entire process of grand and petit jury selection be fair and

Discriminatory selection of the grand and petit jury is also forbidden by the equalimpartial.

protection and due process provisions of the Fifth and FoUrteenth Amendments of the United

and II of the Georgia Constitution.States Constitution and Article I, Section I, Paragraphs

2



Strauder v. West Virginia. 433 U.S. 545 (~979); Schlesinger v. Ballard. 419 U.S. 498 (1975).

The constitutional right to challenge systematic exclusion of any distinct, cognizable group from

the grand and petit jury extends to all criminal defendants, regardless of their membership in the

excluded group. :£eters v. Kiff. 407 U.S. 493 (1972) (plurality opinion); Taylor v. Louisiana. 419

u.s. 522 (1975); Unit~d States v. Sneed 729 F.2d 1333 (11th Cir. 1984).

6. The Fifth, Sixth, and Fourteenth Amendments stand for the proposition that a

defendant is entitled to have his case screened by a grand jury from which no distinct, cognizable

group has been improperly excluded. What these constitutional principles and requirements

mean, in the context of this case, is that Jerry Jones is entitled to a foreperson selection process

from which no distinct, cognizable group is excluded based on unconstitutional discriminatory

factors. While Jerry Jones is not entitled to any particular race or sex, he is entitled to at least the

possibility of having members of distinct and cognizable groups serve as a foreperson. The

United States Supreme Court in ~ v. Mitchell 443 U.S. at 551-552 recognized that

"discrimination with regard to the selection of only the [grand jury] foreman requires that a

subsequent conviction be set aside, just as if the discrimination proved had tainted the selection

of the entire grand jury venire."} Thus, identical to the selection of the grand and petit jury,

criminal defendants are entitled to a foreperson selection process from which no distinct,

cognizable group is excluded on the basis of unconstitutional discriminatory factors. Rose v.

Mitchell. 443 U.S. 545, (1979). If convictions must be set aside because of taint of the grand

IThe United States Supreme Court in Hobbv v. United States. 468 U.S. 339 (1984) did not
overrule Rosev. Mitchell. 443 U.S. 545 (1979). Rose y. Mitchell involved a black defendant
challenging the discriminatory exclusion of his race from the Tennessee grand jury foreperson
selection process under the equal protection clause. Hobby v. United States. involved a white
male defendant challenging the discriminatory exclusion of African Americans and women from
the federal grand jury selection process under the due process clause.
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affected the selection of the foreperson. United State v. Cross, 708 F.2d 631 (11th Cir. 1983);

Guice v. Fortenberry, 661 F.2d 496, 499 (5th Cir. 1981).

7. In order to establish a prima facie case of discrimination in the selection process

of the grand jury foreperson under the equal protection or due process analysis, a criminal

defendant must prove three elements. Rose v. Mitchell, 443 U.S. at 565; Spivev v. State. 253

Ga. 187, 319 S.E.2d 420 (1984). First, the defendant must prove that a distinct, cognizable

group was treated differently under the laws as written or as applied. Rose v. Mitchell, 443 U.S.

at 565. Second, the defendant must show the existence of a significant disparity between the

proportion of the group serving in the challenged capacity and the proportion of that group in the

general population over a significant period of time. 14. Finally, the defendant must prove that

I.4.the selection procedure is susceptible of abuse or is discriminatory. If the defendant

establishes a prima facie case of discrimination in the selection of the foreperson, the burden

shifts to the State to rebut the presumption of intentional discrimination. M. Mere protestations

or conclusory statements of officials in charge of the selection process that no discriminatory

intent motivated the selection of the foreperson is insufficient to rebut the defendant's prima

facie case. 1.4.

8. Discrimination in the selection of the foreperson in this case not only distorts the

overall composition of the grand jury but also irreparably taints the operation of the indictment

process because of the significant role played by the grand jury foreperson. In Georgia, the

foreperson is selected from the membership of each grand jury. a.C.G.A. § 15-12-67. The

foreperson may be appointed by a superior court judge or by the grand jury selected. J.g. In this

case, the foreperson was selected by unconstitutional means

The United States Supreme Court as repeatedly emphasized that discrimination in9.
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WHEREFORE, for the foregoing reasons and any others that may appear to this Court after a

hearing, counsel for Jerry Jones, respectfully requests this Court to:

1 order the Clerk of the Gordon County Superior Court to make available to Jerry Jones all

information and materials pertaining to the grand jury foreperson selection process in

Gordon county, including but not limited to:

a) lists of all of the grand jury forepersons appointed in the past ten years, with data

revealing each member's race, age, and sex; and

b) all infonnation, materials, memoranda, and reports concerning the selection of the

grand jury foreperson in the past ten years.

schedule this motion for an evidentiary hearing where additional facts may be presented

2.

in support of this claim; and

dismiss the indictment returned againSt Jerry Jones because of the unconstitutional

3.

selection of the grand jury foreperson in this case.

Lmi~=~"(~ 

~

229202E: Michelle DraKe,
Georgia Capital Defender
225 Peachtree Street NE Suite 900
Atlanta, Georgia 30303
(404) 739-5168

Counsel for Jerry Jones
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LchnswPher Adams, State Bar No. 002725
Georgia Capital Defender
225 Peachtree Street NE Suite 900
Atlanta, Georgia 30303
(404) 739-5172



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing motion has been mailed to The Office of the

_lj~ -dayDistrict Attorney for Gordon County via first-class United States Postal Service this

,~~ .20~of

c::~~:]~=~~===
Christopher Adams, State Bar No. 002725
Georgia Capital Defender
225 Peachtree Street NE Suite 900
Atlanta, Georgia 30303
(404) 739-5172
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IN THE SUPERIOR COURT OF GORDON COUNTY
STATE OF GEORGIA

)
STATE OF GEORGIA, "

)
)
)

Indictment No. 16471

v.
)
)JERRY WILLIAM JONES,

ORDER

Upon consideration of Mr. Jones's Motion to Dismiss The Indictment Due to The

Discriminatory Selection of The Grand Jury Foreperson, the Court being otherwise sufficiently

advised, and good grounds appearing therefore,

IT IS HEREBY ORDERED AND DECREED, that

the Clerk of the Gordon County Superior Court shall make available to Mr.

all information and materials pertaining to the grand jury foreperson selection

process in Gordon county, including but not limited to:

a) lists of all of the grand jury forepersons appointed in the past ten years,

with data revealing each member's race, age, and sex; and

b) all infonnation, materials, memoranda, and reports concerning the

selection of the grand jury foreperson in the past ten years;

day ofthis motion shall be set down for an evidenti~ hearing on the2.

where additional facts may be presented in support of,20

the defendant's request that (1) this Court dismiss the indictment returned against

1



Mr. Jones because of the lJnconstitutional selection of the grand jury foreperson

in this case.

SO ORDERED this day of 20

The Honorable G. Carey Nelson
Judge, Gordon County Superior Court
State of Georgia

Prepared by:
Christopher Adams, State Bar No. 002725
E. Michelle Drake, State Bar No. 229202
Counsel for Jerry Jones


