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MOTION TO PROHIBIT PROSECUTORIAL MISCONDUCT
AND TO LIMIT THE PROSEWTOR'S OPENING STATEMENT
AND CLOSING ARGUMENT
JERRY WILLIAM JONES, through undersigned counsel, respectfully moves this Court,
pursuant to the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States
Constitution, Article I, § L, ] L, IL, IV, V, VII, IX, X, X1, XII, XIII, XIV, XVI, XVII, XVIII,
XXIV and XXVIII of the Constitution of the State of Georgia, Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, December 10 1984, Art 14 and
16, 23 L.L.M. 1027 (Entry into force for the United States November 20, 1994), Inter-American
Convention on Human Rights, November 22 1969, Art 4 and 7, 1144 UNTS 123, 9 LL.M. 673
(Entry into force July 18, 1978), International Covenant of Civil and Political Rights, December
19 1966, Art 2(3) and 6 -7, 999 UNTS 171, 6 LL.M. 368 (Entry into force for the United States
September 8, 1992), Second Optional Protocol to the International Covenant on Civil and

Political Rights, December 15 1989, UN GAOR Supp. (No. 49) at 207, UN Doc. A/44/49 (1989)

(Entry into force July 11, 1991), Article 18, Vienna Convention on the Law of Treaties, May 23



1969, Art 18, 1155 UNTS 331; 8 ILM 679 (Entry into force January 27, 1980), as well as
statutory and jurisprudential authorities cited below, and all other applicable constitutional,
statutory, treaty, customary international law, evolving international standards, and
jurisprudential authority prohibit prosecutorial misconduct and to limit the prosecutor’s opening
statement and closing argument.

In support, counsel states:

1. Jerry Jones is on trial for his life. The State, through the District Attorney, has
announced its intention to kill Jerry Jones, a human being, by lethal injection.

2. “The fundamental respect for humanity underlying the Eighth Amendment's
prohibition against cruel and unusual punishment gives rise to a special ‘need for reliability in
the determination that death is the appropriate punishment’ in any capital case.” Johnson v.
Mississippi, 486 U.S. 578, 584 (1988) (citations omitted). It is well established that when a
defendant's life is at stake, a court must be “particularly sensitive to insure that every safeguard is
observed.” Gregg v. Georgia, 428 U.S. 153, 187 (1976). This heightened standard of reliability is
“a natural consequence of the knowledge that execution is the most irremediable and

unfathomable of penalties; that death is different.” Ford v. Wainwright, 477 U.S. 399, 411

(1986).

Death, in its finality, differs more from life imprisonment than a
100-year prison term differs from one of only a year or two.
Because of that qualitative difference, there is a corresponding
difference in the need for reliability in the determination that death
is the appropriate punishment in a specific case.

Woodson v. North Carolina, 428 U.S. 280, 305 (1976). The United States Supreme Court has

repeatedly emphasized the principle that because of the exceptional and irrevocable nature of the
death penalty, nextraordinary measures" are required by the Eighth and Fourteenth Amendments

to ensure the reliability of decisions regarding both guilt and punishment in a capital trial.



Eddings v. Oklahoma, 455 U.S. 104, 118 (1982) (O'Connor, J., concurring). See also Beck v.

Alabama, 447 U.S. 625, 637-38 (1980); Lockett v. Ohio, 438 U.S. 586, 604 (1978); and Gardner

v. Florida, 430 U.S. 349, 357-58 (1977).
INTRODUCTION
3. A person on trial for his or her life is entitled, under the Eighth and Fourteenth

Amendments, to fundamental fairness, Houston v. Estelle, 569 F.2d 372 (5th Cir. 1978); to a

reliable determination of punishment, Gardner v. Florida, 430 U.S. 349, 97 S.Ct. 1197, 51

L.Ed.2d 393 (1977); and to an individualized determination of punishment guided by clear,

objective, and evenly-applied standards. Gregg v. Georgia, 428 U.S. 153, 96 S.Ct. 2909, 49

L.Ed.2d 859 (1976). Improper argument by the District Attorney may violate these

constitutional rights in various ways. See, e.g., Caldwell v. Mississippi, 472 U.S. 320, 105 S.Ct.
2633, 86 L.Ed.2d 231 (1985); Williams v. State, 445 So.2d 798, 810-12 (Miss. 1984); Wiley v.

State, 449 So.2d 756 (Miss. 1984).
4. Improper prosecutorial argument does not just offend the Constitution because it

rises to the level of fundamental unfairness and requires retrial. But see, e.g., United States v.

Jorn, 400 U.S. 470, 485, 91 S.Ct. 547, 557, 27 L.Ed.2d 543 (1971) (prosecutorial misconduct
may be so offensive as to raise double jeopardy bar to retrial). Improper argument is particularly
objectionable when the prosecutor seeks to stray close to the borderline of constitutional error,

but not over it, seeking to prejudice the accused, but carefully planning to stop just short of

assuring a later, fairer trial. But see United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49

L.Ed.2d 342 (1976) (what might not otherwise be constitutional error will be where prosecutor
specifically warned of potential error, which "might have affected the outcome of the trial");

Chaney v. Brown, 730 F.2d 1334, 1339-40 (10th Cir. 1984).



5. Additionally, improper argument may infect a capital case by injecting material
which the defense has no opportunity to rebut. The prosecution has no business talking about
any matter which is not properly in evidence. In Skipper v. South Carolina, 476 U.S. 1, 106
S.Ct. 1669, 90 L.Ed.2d 1 (1986), the Supreme Court condemned this behavior:

Where the prosecution specifically relies on a [factor] in asking for
the death penalty, it is not only the rule of Lockett [v. Ohio, 438
U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978)] and Eddings [v.
Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982)] that
requires that the defendant be afforded an opportunity to introduce
evidence on this point; it is also the elemental due process
requirement that a defendant not be sentenced to death on the
basis of information which he had no opportunity to deny or
explain. :

o
Id. at 5 n.1 (emphasis added) (quoting Gardner v. Florida, 430 U.S. at 362); accord Skipper v.

South Carolina, 476 U.S. at 10 (Rehnquist & White, JJ., and Burger, C.J., concurring). As set

forth in this Motion, therefore, Jerry Jones specifically asserts his right to introduce evidence in

rebuttal of any extra-record argument made by the prosecutor.

6. Jerry Jones also puts the prosecution on notice, on the strength of United States v.

Young, 470 U.S. 1, 12-13, 105 S.Ct. 1038, 1045-46, 84 L.Ed.2d 1, 10-11 (1985), that the
Supreme Court has rejected the notion of "invited responses,” holding that "[r]eviewing courts
should not be put in the position of weighing which of two inappropriate responses was the
lesser." The Court therefore admonished trial courts to require prompt objections by the
prosecutor and admonitions to the jurors. Again Jerry Jones states for the record that should the
District Attorney object to anything the defense may or may not do, his legal obligation is to seck
redress from this Court, rather than take it upon himself to score cheap and unfair points before
the jury.

7. However, Jerry Jones would take this opportunity to note that the same rules do

not apply to the defense lawyer as to the prosecution. The prosecution's interest in a case "is not



that it shall win a case, but that justice be done." Berger v. United States, 295 U.S. 78, 88, 55

S.Ct. 629, 79 L.Ed. 1314 (1935). Equally, while the prosecution may constitutionally be
precluded from giving a closing argument altogether, "it has universally been held that counsel
for the defense has a right to make a closing summation to the jury, no matter how strong a case

for the prosecution may appear to the presiding judge." Herring v. New York, 422 U.S. 853,

858, 95 S.Ct. 2550, 45 L.Ed.2d 593 (1975).

In a capital case, defense counsel may draw upon literature,
history, science . .. and philosophy for material for his argument.
He may navigate all rivers of modern literature or sail the seas of
ancient learning; he may explore all the shores of thought and
experience; he may, if he will, take the wings of the morning and
fly not only to the uttermost parts of the sea but to the uttermost
limits of space in search of illustrations, similes, and metaphors to
adorn his argument.

Johnson v. State, 416 So0.2d 383, 391 (Miss. 1982) (quoting Gray v. State, 351 So.2d 1342, 1346-

47 (Miss. 1977)). Simply put, the defense may do many things in a capital trial which are
forbidden to the prosecution, for the Eighth Amendment "create[s] an asymmetry weighted on

the side of mercy." Stanley v. Zant, 697 F.2d 955, 960 (11th Cir. 1983).

8 Furthermore, Jerry Jones notes that an in limine ruling is necessary on the
question of what is, and is not, permissible prosecutorial argument because a 'curative'
instruction at trial will generally exacerbate, rather than cure, the prejudice caused by improper

argument. See, e.g., United States v. Miranda, 593 F.2d 590, 596 n.7 (5th Cir. 1979).

9. The legal fiction of the 'curative' instruction is basically a creation of Alice in
Wonderland, where jurors are asked to 'put out of their minds' that which indubitably is securely

in their minds. "The naive assumption that prejudicial effects can be overcome by instructions to

the jury . . all practicing lawyers know to be unmitigated fiction. . . ." Bruton v. United States

391 U.S. 123, 129, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968) (quoting Krulewitch v. United States,




336 U.S. 440, 453, 69 S. Ct. 716, 93 L. Ed. 790 (1949) (Jackson, J., concurring)). "[T]he risk
that the jury will not, or cannot, follow instructions is so great, and the consequences of failure so
vital to the defendant, that the practical and human limitations of the jury system cannot be

ignored." Cruz v. New York, 481 U.S. 186, 190, 107 S. Ct. 1714, 95 L. Ed. 2d 162 (1987)

(quoting Bruton v. United States, 391 U.S. at 135)

10.  Due to the essentially fictive nature of the 'curative' instruction, there are many
cases "where such a strong impression has been made on the minds of the jury by the illegal and
improper [argument or] testimony, that its subsequent withdrawal will not remove the effect

caused by its admission. . . .

Misleading the Jury as to Their Responsibility.

11. Any argument which misleads the jury with regard to its role is improper and may

deny Jerry Jones a fair trial.

12.  For example, in Caldwell v. Mississippi, supra, the Supreme Court found that the
argument made by the prosecutor was impermissible becaﬁéé it was inaccurate and niisleading in
its description of the role of the Mississippi Supreme Court in reviewing the death sentence. The
Supreme Court reversed, and has subsequently held that the fact that any "competent attorney

should have been aware [that this was error] is apparent . . . ." Dugger v. Adams, 489 U.S. 401 ,

109 S.Ct.1211, 103 L.Ed.2d 435, 442 n.3 (1989).

13.  Efforts by the prosecutor to relieve juries of their critical responsibility to decide
upon the life or death of the defendant have repeatedly been condemned by the courts. It is
essential that jurors recognize "the truly awesome responsibility of decreeing death for a fellow
human [so that they] will act with due regard for the consequences of their decision." McGautha

v. California, 402 U.S. 183, 208, 91 S.Ct. 1454, 28 L.Ed.2d 711 (1971). Thus, "it is



constitutionally impermissible to rest a death sentence on a determination made by a sentencer
who has been led to believe that the responsibility for determining the appropriateness of the

defendant's death rests elsewhere." Caldwell v. Mississippi, 86 L.Ed.2d at 239. See also

Tucker v. Kemp, 762 F.2d at 1485-86 (argument that jury was merely the "last link" in chain

consisting of police, prosecutor, and grand jury improperly trivialized the importance of the

jury); Wiley v. State, 449 So.2d 756 (Miss. 1984); West v. State, 463 So.2d 1048 (Miss.

1985).

14. By informing the jury that they only prescribe punishment, the prosecutor implies
that their sentence might not in fact be carried out. Under Georgia law, and the Eighth
Amendment to the Constitution of the United States, this is an improper consideration in the

context of a capital case.
Misleading Jurors as to the Law.

15. In addition to misleading jurors as to their responsibility in a capital sentencing
proceedings, prosecutors often mislead jurors as to other aspects of the law

16.  One example from Georgia cases would be the prosecutor's selective use of Gregg
v. Georgia, 428 U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976), to argue to a jury that the
United States Supreme Court had found capital punishment "is essential in an ordered society,"

as well as quoting an ancient case, Eberhardt v. State, 47 Ga. 598 (1837), for the proposition that

mercy was not an appropriate consideration in deciding punishment was held to be improper in
Wilson v. Kemp, 777 F.2d 621, 625 (11th Cir. 1985). Because the prosecutor misstated the
Supreme Court's holding in Gregg and because the Eberhardt quote was inconsistent with the
present state of the law in Georgia, the Court found that the prosecutor's argument at rendered

the penalty phase of Wilson's trial fundamentally unfair. The misleading nature of the Eberhardt



quotation also resulted in death sentences being found unconstitutional in Drake v. Kemp, 762
F.2d at 1458-1460, and in Potts v. Zant, 734 F.2d 526, 535-536 (11th Cir. 1984), rehearing
denied, 764 F.2d 1369 (1985), a case which arose out of this District.

17. There are other ways in which the prosecution have mislead the jury as to the
law. For example, by arguing that the death penalty is a form of "self defense:"

If you want to look at it on a moral basis, it is a form of self
defense. You and I as citizens of this country, we pay our taxes,
and we work hard to have protection and we have a right to be
free. Roger Tackett had a right to be secure in his person. He had
that right and it was taken away from him. He didn't have a self-
defense mechanism. We need it now against Van Solomon. No
individual can be criticized for killing in self defense, and that is a
legal premise, self defense. Someone is going to kill you, you
have the right to protect yourself and kill, that has been a long
premise.

As a way in which to reduce the jury's sense of culpability for their role, this is a truly insidious
tactic. As the prosecutors are fully aware, the law of "self defense” would never authorize
someone to sit calmly in the courtroom, make some prognostication concerning putative future

dangerousness which is both entirely speculative, Barefoot v. Estelle, 463 U.S. 880, 103 S. Ct.

3383, 77 L. Ed. 2d 1090 (1983), and premised on wholly inaccurate information concerning
recidivism rates and parole prospects, see, infra, and then decide to put someone to death. Cf
O.C.G.A. § 16-3-21 (self-defense).

18. Another favorite ploy used by this prosecution to lessen the jury's notion of their
weighty responsibility is to convince them that the term "reasonable doubt" is really nothing to
worry about -- it is just the standard you would use to judge whether you kids had misbehaved in
school. In contrast, condemnation of any attempt to define "reasonable doubt" is almost
universal, "because the definition engenders more confusion than does the term itself." United

States v. Martin-Trigona, 684 F.2d 485, 493 (7th Cir. 1982); accord, Dunn v. Perrin, 570 F.2d




21, 23 (1st Cir. 1978), cert. denied, 437 U.S. 910 (1978); United States v. Gatzonis, 805 F.2d 72,

73 (2d Cir. 1986); United States v. Link, 202 F.2d 592, 594 (3d Cir. 1953); Smith v.

Bordenkircher, 718 F.2d 1273, 1276 (4th Cir. 1983) (en banc), cert. denied, 466 U.S. 976 (1983);

United States v. Rodriguez, 585 F.2d 1234, 1240-42 (5th Cir. 1978), cert. denied, 449 U.S. 835

(1980); Boatright v. United States, 105 F.2d 737 (8th Cir. 1939); United States v. Pinkney, 551

F.2d 1241 (D.C. Cir. 1976); State v. Starr, 216 S.E.2d 242, 246 (W.Va. 1975); Smith v.

Commonwealth, 156 S.E. 577 (Va. 1931); McCoy v. Commonwealth, 112 S.E. 704 (Va. 1922).

Cf. Baxter v. State, 331 S.E.2d 561, 568 (Ga. 1983), cert. denied, 106 S. Ct. 269 (1983)

(condemning effort to define the term).

19. The effort to exclude potentially mitigating evidence is injected in various

different arguments:

Because of the seriousness of this offense, as well as the
seriousness of its punishment, the Georgia courts require and the
Georgia Legislature requires that you unanimously reach a
verdict as to punishment in a capital felony case.

(emphasis added).

20.  This is a good example of the subtle elimination from the jury's consideration of
critical mitigating information. It is untrue to intimate to jurors that their's is a joint endeavor,
for each individual juror must go through the process of determining whether the evidence

satisfies his or her sense of justice. Mills v. Maryland, 486 U.S. 367, 108 S. Ct.1860, 100 L. Ed.

2d 384 (19883).

21 When it comes to balancing the mitigating circumstances with the aggravating,
the prosecution often imposes a burden on the defense to prove mitigating circumstances which
simply is not there. Just as there is a presumption of innocence which attaches in the first phase

of a capital trial, see, e.g., Allen v. Montgomery, 728 F.2d 1 409, 1413 (11th Cir. 1_:,984_); Collj_ns




v. State, 164 Ga.App. 482, 297 S.E.2d 503, 505 (1982); State v. Tolley, 290 N.C. 349, 226

S.E.2d 353, 367 (1976), there is a presumption that Jerry Jones and others like him, are
"innocent" of any aggravating circumstances in this case. Any argument to the contrary
contravenes his constitutional rights.

22 On a similar line, a prosecutor may not tell the jurors they must find that the
mitigating circumstances outweigh the aggravating circumstances before they can return a life
sentence. Cf. State v. Wood, 648 P.2d 71, 83 (Utah 1982); State v. McDougall, 301 S:E.2d 803
(N.C. 1983); Roberts v. Louisiana, 428 U.S. 325, 96 S.Ct. 3001, 49 L.Ed.2d 974 (1976).

23 As the State is well aware, the b(7) aggravating circumstance has undergone a
great deal of legal criticism, and must be carefully defined to pass constitutional muster.

24.  In Maynard v. Cartwright, 486 U.S. 356, 108 S.Ct. 1853, 100 L.Ed.2d 372 (1988),

Justice White gave a detailed analysis of the distinction between Eighth Amendment vagueness
challenges and those predicated on the Fourteenth Amendment:

Objections to vagueness under the [Fourteenth Amendment] Due
Process Clause rest on lack of notice, and hence may be overcome
in any specific case where reasonable persons would know that
their conduct is at risk.

Vagueness challenges [such as this] . . . are examined in light of
the facts of the case at hand; the statute is judged on an as-applied
basis. '

Claims of vagueness directed at aggravating circumstances
defined in capital punishment statutes are analyzed under the
Eighth Amendment and characteristically assert that the challenged
provision fails adequately to inform juries what they must find to
impose the death penalty and as a result leaves them and appellate
courts with the kind of open-ended discretion which was held
invalid in Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33
L.Ed.2d 346 (1972).

Maynard, 100 L.Ed.2d at 380 (emphasis added; citations omitted). In reaching this conclusion,

the United States Supreme Court:

10



plainly rejected the submission that a particular set of facts
surrounding a murder, however shocking they might be, were
enough themselves, and without some narrowing principle to apply
to those facts, to warrant the imposition of the death penalty.

Id. at 381-82 (emphasis added).

25.  This principle is clearly contravened where the jury is free to hold that a murder is
"especially heinous because the victim is too young, too old, or because the defendant chose his
victims so that they were not too young or too old. If the defendant killed for no reason, the
murder is especially heinous, as is a murder committed for a reason the appellate court does not
like. A killing is especially heinous if the victim is aware of the impending death, and also if the
killing is done without warning." Rosen, The Especially Heinous Aggravating Circumstance in

Capital Cases - the "Standardless" Standard, 64 N.C.L.Rev. 941, 989 (1986); see also, Colquitt,

The Death Penalty Laws of Alabama, 33 Ala.L.Rev. 213, 296 (1982); Dix, Appellate Review of
the Decision to Impose Death, 68 Geo.L.J. 97, 113, 135 (1979); Goodpaster, Judicial Review of
Death Sentences, 74 J.Crim. L. & Criminology 786, 808 (1983); Bowers & Pierce, Arbitrariness
and Discrimination under Post-Furman Capital Statutes, 26 Crime and Delinquency 563, 627-29
(1980); Riedel, Discrimination in the Imposition of the Death Penalty, 49 Temple L.Q. 261, 267
(1976); Benson, Constitutionality of Ohio's New Death Penalty Statute, 14 U.Tol. L.Rev. 77, 92
(1982); Richards & Hoffman, Death Among the Shifting Standards, 26 S.D.L.Rev. 243, 251
(1981).

26.  For this reason, post mortem injury -- or even injury after loss of consciousness --

does not make a murder "outrageously wanton or vile." See, e.g., Jackson v. State, 451 So.2d

458 (Fla. 1984); Trawick v. State, 473 So0.2d 1235 (Fla. 1985); See also Harper v. Grammar,

654 F. Supp. 515 (D. Neb. 1987); Whittington v. State, 313 S.E.2d 73 (Ga. 1984).

27.  There are many other areas where the prosecution has -- overtly or covertly,

11



intentionally or negligently  mislead jurors as to the law  the
law to the facts. The examples o0 numerous to mention,

catalogued below  offered merely asillustrative. and  far from

Inflaming the Passions and Prejudices of the J

28 Appeals to passion and prejudice and other inflammatory

also impermissible. See Viereck v. United States, 8 U. 236, 24 S.

734 (0943); United States v. Garza, 608 F.2d 659 5th Cir  979);
F2d 438 5th Cir 984 Parks v. State. 254 Ga. 403, 330 .E.2d

(Fa. 93 E.2d 266 983 American Bar Association,
Prosecution Function, Section -5.8 (¢ 982 In the District Attornev's

these in forma.
A% of Prohibition Against Victim Impact

29 In Booth v. Marvland, 482 U, 494, 07 Ot 29 19

States  upreme Court ruled that evidence of victim worth,
opinions of the vietim's family with regard to what sentence the defendant
inadmissible at the sentencing phase of capital trial. TV vears later.

holding in South Carolina v. Gathers, 490 U. 8’05 09 2207 8

Both Booth and Gathers 3-4 decisions. In 99  after
retirement from the Supreme Court, new 5-4 majority of the Sunreme
Booth and held that vietim impact evidence could he admitted.
U. 808, (t. 2597 5 T1.Fd.2d 720 199 ). However the

part of Booth v. Marvland which held that the admission of opinions




