IN THE SUPERIOR COURT OF WALKER COUNTY
STATE OF GEORGIA

STATE OF GEORGIA, *
* CRIMINAL ACTION FILE
V. * NO.s: 03-CR-20884; 03-CR-20885;
* 03-CR-20886; & 03-CR-20887
TOMMY RAY BRENT MARSH, *
E 3
Defendant. *
ORDER

On September 23, 2003, the Defense filed a MOTION TO DISMISS the
following charges against Defendant: 1) Burial Service Fraud, 2) Theft by Taking and 3)
Criminal Attempt — Theft by Taking, The State, thereafter, filed its responses and the
Court held hearings on November 17§-18“’, 2003 to address said motions. Defendant has
also filed GENERAL DEMURRERS and SPECIAL DEMURRERS to the respective
charges. The following analysis 1s limited to the treattnent of the MOTION TO DISMISS
and GENERAL DEMURRERS filed.

Defendant filed both the dismissal and general demurrers in regards to Case No.s
03-CR-20884 and 03-CR-20887. The offense in the former case is for Burial Service
Fraud under O.C.G.A. §10-14-7(b)(1). One of the charges of this indictment reads as
follows:

accused . . . did unlawfully, in@connection with the sale of burial service of

cremation to Buckner-Rush Enterprises, Inc., regarding the body of EER,

willfully employ a scheme to defraud in that the accused did obtain said

body but did not perform the dremation and did provide what purported to

be the remains of the deceased, contrary....”

Defendant claims that the indictment fails to charge Defendant with any crime
under the laws of Georgia. Additionahly, Defendant claims that 0.C.G.A. §10-14-7(b)(1)
is both vague and ambiguous and that the statute specifically excludes Defendant’s acts.



Case 03-CR-20887 charges Defendant with Criminal Attempr — Thefi by Taking
under O.C.G.A. §§16-8-2 and 16-?-2(a)(2). An example of two (2) of the charges
included in the indictment for 03-CI€;20887 are:

(a) accused . . . did unlawful]i‘y attempt to take U.S. currency, the property

of Turner Funeral Home, Inc%., with the inteption of depriving said owner

of saxd property while the %accusad was a fiduciary in breach of his

fiduciary obligations in that}the accused did perform a substantial step

towards said crime in thaq he did bill Turner Funeral Homes, for
compensation for cremation:! services never performed on the body of

JWD, contrary....(b) accused . . . did unlawfully take the body of DGP,

the property of Ethan Pierce and Danny Pierce, the next of kin of DGP,

with the inteption of depriving said owner of said property while the

accused was a fiduciary in bi-each of the accused’s fiduciary obligation,

contrary. . . I

Defendant claims that the in&ictment fails to charge Defendant with any crime
under the laws of Georgia. The Defense goes on to claim that a dead human body is not
considered “property” subject to a theft. Making the claim that the statute is vague and
ambiguous, Defendant takes issue with the fact that no pecuniary value is assigned to the
stolen property of a dead body. Defendant relies heavily on civil cases finding that a
spouse or next of kin has a “quasi-property” right in their spouses or relatives human
remains and that no pecuniary value has ever been assigned to a dead body. Lastly,
Defendant states that there is no definition of “fiduciary” in the Georgia code, which fails
to give persons the requisite notice of what activities are prohibited and possibly criminal.

The State responded in the fpllowing fashion. First, the State argues that the
Burial Service Fraud indictment tracks the statutory language. The State also asserts that
Defendant has read O.C.G.A. §10-14-3(5) incorrectly as saying that the actions of
Defendant are specifically excluded from criminal prosecution. According to the State,
the only action precluded in the latter statute is a “funeral service.”

The State finds Defendant’s citations to civil actions regarding fiducianes in error

and that Defendant’s status in relationship to the “victims” is a question for the jury. The



fact that no pecuniary value is as%igned to “human remains” or dead bodies is not
applicable 1n this case, according to j: State.

Georgia courts have often treated demurcers as either a motion to quash or a

parameters of general demurrers.

0.C.G.A. §17-7-111 requires that if a defendant intends to demur, they must do so
m wnting upon arraignment, USCR 3[1.1 requires all motions and demurrers to be filed at
or before the time of arraignment. The Defense filed the written dismissal
contemporaneously with the arraignment of Defendant on September 23, 2003.
Therefore, procedurally, the dismissal is properly before the Court for review.

Though a motion to dismiss js treated as a general demurrer, it is important to

point out that two (2) types of demurrers exist: general demurrers and special demurrers.
Both types have been filed in this case. A general demurrer challenges the sufficiency of
the substance of the indictment and a leges that even if a defendant admitted all the facts
under the indictment, he or she would still be innocent. See Lowe v. State, 276 Ga. 538,
540 (1972); Tucker v. State, 233 Ga. App. 314, 316 (1998); Gower v. State, 71 Ga. App.
127 (1944). “The true test of the sufficiency of the indictment is not whether it could
have been made more definite and certain, but whetber it contains the elements of the

offenses intended to be charged, and sufficiently apprises the defendant of what he rmust

be prepared to meet, and, in case any other proceedings are taken against him for a
sunular offense, whether the record shows with accuracy to what extent he may plead a
former acquittal or conviction.” State y. Forthe, 237 Ga. App. 134, 136-37 (1999). Other
instances in which a general demurrer may be filed are: 1. the indictment fails to set out
an essential element of the crime; 2. there is a general defect in the indictment; or 3. the
statute on which the indictment is based is unconstitutional. See Lowe, 276 Ga. at 539;
Cohen v. State, 65 S.E. 1096 (1909). | |

Defendant’s first argument pertains to the Burial Services Fraud charge, wherein
Defendant argues that the State failjo charge Defendant with an act that constitutes a



